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Dear Ms. Salas:

On July 26, 2000, Jim Lambertson of Verizon Communications, Larry Fenster of
WorldCom, Laura Holloway of NEXTEL, Laura Phillips of Dow, Lohnes & Albertson
representing NEXTEL, Ken Cartmell of Qwest, and John Hunter of the United States
Telecom Association (USTA), met with Debra Weiner, Sonja Rifken and Carla Conover of
the Commission's Office of General Counsel.

The purpose of the meeting was to discuss the Commission's October 8, 1999 order
relating to statutory violations in the Schools and Libraries program, the petitions for
reconsideration filed by WorldCom, Sprint, and USTA of that order, and the USAC
Implementation Plan required by that order. The attached item was part of the discussion
and was distributed at the meeting.

An original and one copy of this ex parte notice are being filed in each of the
referenced dockets with the Office of the Secretary. Please include it in the public record
of the above-referenced proceedings.

Respectfully submitted,

/
~-_._---

~ /!jj .. ; /.' J/J /(. /' //
".e;./.,r-~.,'-.. / '-'" ..... -v...... ~.

. John W. Hunter
Senior Counsel

Attachment

cc wlo att: Debra Weiner
Sonja Rifken
Carla Conover

.. _._-_ __ .. -_ _.__ ._ __._,.._-.__._----_._ _._-------_ _---------------------



~
USTA
UNITEO STATES

TELECOM
ASSOCIATION I

Ms. Magal ie Roman Salas
Secretary
Federal Communications Commission
445-12th Street, SW
Room TW-A325
Washington, DC 20554

1401 H Street '\\\

\\JShmgtlln DC

:l100:;·:IN

February 1, 2000

~ . ~ ..........

Re: Ex Parte Notice
CC Docket No. 97-21
CC Docket No. 96-45

Dear Ms. Salas:

A group of local exchange carriers, interexchange carriers, wireless carriers, and
representative trade associations 1 who directly or through association members provide
eligible services to schools and/or libraries submit this ex parte presentation regarding the
Schools and Libraries Universal Service Support program (hereinafter the OlE-rate
program"),

The participants have a significant interest in the October 8, 1999 Orders of the
Commission concluding that Service Providers of the E-rate program are responsible for
repayment of E-rate funds that were disbursed to schools and/or Iibraries in violation of the
Communications Act of 1934, as amended (ifAct") or E-rate program rules. All of the
participants are united in their opposition to the Commission's Orders. As substantiated in
Attachment I, the Orders have no basis in law or policy, create significant inequities and
will result in schools and libraries having fewer telecommunications services available to
them at reasonable prices under the E-rate program.

To ensure that the E-rate program operates effectively, efficiently and in a manner
consistent with the intentions of Congress and the Commission, the participants offer a
recovery proposal in Attachment II that allocates the repayment obligation to the party
who receives the benefit conferred by the overpayment. This proposal is submitted as a
result 0·( a January 7, 2000 meeting with Vog Varma, Kathy Dole and Irene Flannery of the
Commission's Common Carrier on this subject.

On January 31, 2000, Jim Lambertson of Bell Atlantic, Mary Henze of BellSouth,

'The participants include AT&T Corp., CommNet Cellular, Inc.. the Competitive
Telecommunications Association, MCI WorldCom, Inc., Nextel Corr.:Tlunications, Sprint
Corporation, and the United States Telecom Association.
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Lori Wright of MCI WorldCom, Norina May of Sprint, and John Hunter of the United
States Telecom Association, met with Carol Mattey, Kathy Dole, and Irene Flannery of the
Common Carrier Bureau to discuss the recovery proposal described in Attachment II. That
attachment was part of the discussion and was distributed at the meeting.

The participants strongly urge the Commission to seek public comment on the
issues raised in these two attachments in this ex parte and the petitions for reconsideration
of the October 8, 1999 Orders.

An original and one copy of this ex parte notice are being filed in each of the
referenced dockets with the Office of the Secretary. Please include it in the public record
of the above-referenced proceedings.

Respectfully submitted,

~:kJ-,,~~
,::" John W. Hunter

Senior Counsel

Attachments (2)

cc: Carol Mattey
Kathy Dole
Irene Flannery

--~-----------



ATTACHMENT I

Legal and Policy Analysis
of the Commission's Overcommitment Orders

As proposed by the Commission in its October 8. 1999 Orders1 and implemented

by the Universal Service Administration Company ("USAC"), the repayment obligation

ignores the real beneficiary of the disbursed funds (i.e., the school or library that

received supported services) and thereby creates significant disincentives that will

negatively impact the program. First, some Service Providers, particularly smaller

companies operating in highly competitive markets, may conclude that participating in

the E-rate program poses an unacceptable risk. If a Service Provider chooses to

respond to an Applicant's RFP, relies on the certifications provided by the Applicant and

the funding decision made by USAC, and then, months or years after providing service,

is held accountable for reimbursing the fund because of errors made by USAC or the

Applicant. that Service Provider may decide that it cannot afford to respond to any

additional RFPs.

Second, while some Service Providers may simply choose not to participate in

the program at all. others are likely to cut back their participation, focusing only on those

Applicants eligible for a low level of support, thereby minimizing their financial risk.

Additionally. Service Providers may only bid on RFPs from Applicants that they believe

11/ the .\ larras ofChanges 1IJ the Board ufDirectors ofthe \'atumal Exchange ('arner Assoc:lQl/(JI1, Inc.: ..
CC Docket No 9i -21. and Federal-State .JOint Board on L'mversal Service. CC Docket No. 96~5. FCC 99-291.
released October H, 191)1) r"Statuton' l'iolallons Order"): In the .\Iarren' ofChanges to the Board orDirectors ofthe
\'atlOnal Exchange Carner ...J.SSocl~llon. fnc.. CC Docket No. 1)7-21. and Federal-.'-,'tate ./cllnt Board on Umversal
ServIce, CC Docket No. 96-'+5, FCC 99-292. released October H. 1999 ("Rule I 'wIarums Order").



to understand and follow the E-Rate rules, or those Applicants with whom they have an

existing relationship.

Finally, placing the reimbursement obligation on Service Providers as a class will

force all participating Service Providers to increase their prices to accommodate the

increased risk of never receiving payment for services rendered. As a result. all

Applicants, including the neediest Applicants, and even the most careful Applicants. will

be forced to pay more for all eligible services than they would otherwise.

Lower participation, limiting the availability of eligible services for Applicants, and

higher prices for those services are not in the public interest and do not enhance

Congress' or the Commission's goals in the E-Rate program. Thus. when seeking to

recover erroneously disbursed benefits, the Commission should look to the party that

benefited from that disbursement and seek repayment from that beneficiary.

Background

Commission Orders of October 8, 1999. The origin of the participants'

concern is found in the Commission's Statutory Violations Order that addressed funding

commitments made by USAC to Applicants that the Commission believed violated the

Act. The specific violations cited by the Commission involved applications seeking

discounts for ineligible services and for telecommunications services provided by non­

telecommunications carriers. The Commission directed USAC to adjust such

commitments through two separate actions. One was to cancel the commitment to fund

discounts for ineligible services or for services provided by non-telecommunications
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carriers. The other was to deny payment of reimbursement requests submitted by

Service Providers that had provided ineligible services.

The Commission also directed USAC to submit an implementation plan

containing proposals for pursuing collection of reimbursements already sent to Service

Providers for services they have already provided schools and libraries. On October 22.

1999, USAC submitted its implementation plan to the Commission. Therein. USAC

proposed to implement the Commission's determination in the Statutory Violations

Order that it would seek repayment from Service Providers because Service Providers

had actually received disbursements of funds from the universal service support

mechanism. USAC's plan and the Commission's Order, however. failed to properly

address (a) whether each of the violations was, in fact. a violation of the Act; and (b)

whether the Commission had legal authority to collect these funds from the Service

Providers. which are merely third-party vendors in a program designed to benefit

schools and libraries.

On the same day, the Commission adopted a companion order, the Rule

Violations Order. addressing erroneous payments that violated its E-rate program rules.

In that Order. the Commission waived the rule violations. finding that Service Providers

are "unlikely" to be informed of an applicant's compliance with E-rate rules, thus

justifying waiver of a "rule" violation. Distinguishing rules violations from statutory

violations. the Commission concluded that Service Providers have knowledge and

control over statutory violations, stating they "know, or should have known, that the

services they provided were not eligible for support or, in the case of non-carrier

providers. that they were ineligible for support for discounts on telecommunications

3



services. ,,2 The Commission's conclusion therein is wrong. First. it fails to examine

whether specific violations were, in fact. I. statutory" or "rules" violations. For example.

there is no support for the Commission's statement that the provision of ineligible

services is a statutory violation. Moreover, there is no basis for concluding that carriers

have any knowledge or control over whether the Applicant is receiving eligible services

or is using those services for eligible educational purposes.

Discussion

Before presenting the participants' recovery plan, it is important to understand

the legal and policy implications of the plan proposed by USAC, pursuant to the

Commission's Orders. Three of the Service Provider Participants have challenged the

Commission's determination that Service Providers are responsible for statutory

violations by filing Petitions for Reconsideration of the Statutory Violations Order. 3

Because the Commission's Orders and USAC's plan are not supported by legal

precedent. the Commission's policies regarding the E-rate program, or Congress' intent

for the E-rate program. the participants herein are submitting an alternative plan.

Procedural Flaws in the Commission's Orders. First. the Commission's

Orders enacted a new substantive rule regarding disbursements and recovery of E-rate

funds without public notice or opportunity for comment. The Administrative Procedures

Act limits the Commissions ability to change its rules without following public notice and

comment procedures Section 553(b) of the Administrative Procedures Act requires the

Commission to undertake a notice and comment rule making proceeding for agency rules

~ Nu/L' I '{o/arlO/lS ( ;,.dc:r. 11 22.



of broad applicability. The limited exception to the notice and comment requirement IS for

"interpretive rules, general statements of policy. or rule of agency organization. procedure

or practice."4 An interpretive rule is one that "does not contain new substance of its own."::

is merely "what the administrative officer thinks the statute or [existing] regulation means."s

or does not create "new law, rights or duties... ,,7 Thus. it is only when a Commission

decision merely interprets existing rules and regulations, that publication in the Federal

Register and an opportunity for public comment are not required.

Given that the Commission's Orders herein clearly contained new substance not

previously included in the Commission's rules and had a substantial impact on the E-Rate

program. a notice and comment proceeding was required prior to any decision to impose

a repayment obligation on the Service Providers participating in the program. Thus, the

participants herein request that the Commission fully consider the proposals outlined in

this presentation and put them on public notice so interested parties, including, schools

and libraries. and the hundreds of Service Providers providing eligible services under the

E-Rate program. have an opportunity to comment on the legal. policy and factual aspects

of the proposed recovery plans.

, .\1.'1.' Petitions for Reconsideration filed by MCI Worldcom. Inc .. Spnlll Corpor<luon. and the United States
Telecom ASSOCiation on November IS. 1999. The legal and policy arguments advanced 111 those pet1ll0ns are
lI1cluded III the d.!scusslon of the shoncommgs of the Conunission' s Orders belo\\ .

. 5 esc ~ 553(b)(3)(A)

'TIle National Lat1l10 Media Coalition v FCC. XI(1 F.ld 785.788 (I).CCir 19X71

. !d. (jUOlll1g Gibson Wine Co. v Snyder. !9~ F.ld 319.331 ID.CClr IY51) Ser: als() Cabias y Egger. ()90
F.ld 23~. 23X ID.CCir !9Xl)

. United Tecimolol!ies Corp.. Pratt & Wbitney Group Y. U.S EPA. 811 F.ld 7!~. 718 (I).CCir 1987). Sec
also Citizens 10 Save Spencer Count"" EPA 600 F.2d 8~. 876 (D.CCir 1979).
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Substantive Legal Flaws in the Commission's Orders. The Commission also

should consider adopting a new recovery plan, such as the one set forth in Attachment II.

because its current plans are not legally supported by the Communications Act of 1934, as

amended, (hereinafter "Acn8
, the legislative history of the E-rate program, prior

Commission Orders or other legal precedent. First, even assuming the Commission IS

correct that it is legally obligated to recover funds disbursed in violation of Section 254 of

the Act, it has no authority to collect the funds from Service Providers,9 The Act. the

Commission's rules and Commission Orders impose primary program compliance

obligations and accountability on Applicants; not Service Providers. 1D The Act only

provides that Service Providers, upon providing services to an Applicant, are entitled to

payment for those services,11 The fact that Service Providers rather than Applicants are

compelled to seek reimbursement from the fund - a requirement imposed on Service

Providers by the Commission "for purposes of administrative ease,,12 - does not make

'.p usc ~~ 151. et seq.

It is not clear that the Commission was correct in concluding that OP.\/ \'. Richmond and the Debt
Collection Impro\'ement Act (DCJA) compel the reco\'ery of o\'ercommined funds The holding in Richmond, that
payments of money from the federal Treasury are limited to those authorized by Congress pursuant to its authority
under the i1ppropriauons clause of the Constitution. is quite narrow. Similarly. the DCIA only applies to debts and
claIms owed to the federill Treasu~. NeIther the discounted sernces recei\'ed b~ Applicants. nor the disbursements
from the federal Uni\'ersal Sen'ice Fund paid to Sen'lce Pro\'iders as reimbursement for those discounted services
rendered to progrilm benefici;Jries. constitute Congressionally appropriated funds. In fact. Congress has no
i1ppropnatlOns authority O'er the E-Rate program. Further. any erroneously dIsbursed benefits are owed to the
federal UJlI\'crsal Sen'lce Fund. not the federal Treasll~ TIlliS. Richmond and tl\C DCIA are not applicable to tlle E­
Rate program and do not reqUIre the CommISSIOn 10 rccO"er bcnefils disbursed 111 \iolatlon of tlle Act from eitller
Ser\'icc Pro\"iders or Apphc,mts

~ As benefiCiaries of the E-Rale proh'Tam. Applicants ;ue required to certify to the Commission that they
hil\'c mct the requirements for E-ratc eligibihty and that tllC semces bem!,! supported b\ the federal Uni\'ersaI
Ser\"lcc fund are eligible for such support. See. e.g.. Federal-Stalc J0ll11 Board on UIU\'ersal Sen·icc. CC Docket No.
%-45. RepIJrt and Order, 12 FCC Rcd 8776 (May X. )1)1)7) ('FCC [",\'F Order ") No such obligations are imposed
on Sen ICC Pro\'iders

··4/ L:.S.C ~ 254(h)(I)(B)

.: FCC [ SF Ore/er at .. 5X(,



Service Providers the beneficiaries of the E-Rate program. As the Commission has

previously recognized, the 1996 amendments to the Act "include[] schools and Iibranes

among the explicit beneficiaries of universal service support."13

Moreover, any Commission assertion that it cannot collect from the Applicants

because it has no jurisdiction over Applicants is incorrect. In the FCC USF Order. 14 the

Commission stated that it maintained jurisdiction over the Applicants. pursuant to

Sections 502 and 503(b) of the Act, authorizing it to impose a forfeiture penalty on any

school administrator who violates the rules and regulations issued by the Commission.

Further, Applicants, who complete funding request forms and provide them to the

Commission via USAC, have entered into an agreement with the Commission. Even if

the Commission lacked specific jurisdictional authority, it would have the authority to

enforce the terms of such an agreement with an Applicant.

Unlike Applicants, the actual and intended beneficiaries of the E-Rate program,

Service Providers are nothing more than "vendors," as that term is defined by Office of

Management and Sudget ("OMS") regulations. 15 These OMS regulations are applicable

to award programs administered by federal agencies. 16 The OMS regulations do not

impose program compliance obligations on vendors. Further, the regulations do not

impose any liability on vendors when funds or benefits are found to have been

disbursed in violation of a statute or program rules. 17

, Jd al • ~2~

• Jd al ~ 57g
," .\ee Of\.1B Circular No. A-!33. Audits of States. Local GO\'enunents and ~on-Profit Organizations.

reyised June 1~. !YY7. al Section 105

; Jd

7
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Finally, prior to implementing any recovery plan, the Commission must fully

explore the nature of each erroneous disbursement of E-rate program benefits. While

some may clearly violate the Act, arguably requiring recovery of the funds18
. many

others only violate Commission rules and procedures. As the Commission

acknowledged in its Statutory Violations Order, disbursements of program benefits that

do not violate the Act impose!JQ recovery obligation on the Commission, thus providing

it greater discretion in applying remedies.

Section 254 of the Act clearly states that only eligible schools and libraries may

receive services deemed eligible for universal service discounts. Thus, if an applicant

receives funding but does not fulfill the statutory requirements for eligibility, it has

committed a statutory violation. Similarly, if telecommunications services are provided

by an entity that is not a "telecommunications carrier," as defined by the Act, the service

provider involved has provided a statutory violation. In Attachment II, the participants

propose specific recovery plans for such statutory violations.

The participants assert that all other erroneous disbursements of program

benefits violate Commission rules or procedures. The Act does not define the specific

"services" eligible for support from the federal Universal Service Fund. Indeed, Section

254(c)(1) of the Act charges the Commission with responsibility for enumerating specific

services. stating that "universal service is an evolving level of telecommunications

service that the Commission shall establish periodically ... taking into account advances

in telecommunications and information technologies and services." In Section 254(c)(3)

of the Act. Congress broadened this delegation of authority. expressly giving the

I' .\('(' dIscussIon supra



Commission discretion to "designate additional services for such [Federal universal

service] support mechanisms for schools [and] libraries... n Moreover, in Section

254(c)(2), Congress gave the Joint Board authority to "from time to time. recommend to

the Commission modifications in the definition of services" eligible for support As a

result. a "service" that is not eligible for support during the current program year could ­

via Commission action alone - be eligible for support in future years. If a service can

be supported in a future program year pursuant to a Commission action such as a

rulemaking, unauthorized support, such a service received prior to the Commission's

action would only constitute a violation of the Commissions rules. not a violation of the

Act. Recognizing that "service" is not defined in the Act, gives the Commission

discretion to employ a full range of remedies, will promote a more effective and efficient

E-rate program, ensure that a broad range of communications services are available to

all interested schools and libraries, and is in the public interest.
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ATTACHMENT II

E-Rate Benefit Recovery Plan

This recovery plan represents the views of an industry-wide coalition of Service
Providers: it outlines one possible solution to the E-Rate commitment adjustment
issue. To ensure that the this issue receives the fullest possible consideration.
the coalition urges the Commission to put the previously filed Petitions for
Reconsideration, the USAC Implementation Plan, and this document out for
public comment.

Section 1: E-RATE BENEFITS

1. An E-Rate benefit is the value of the funds from the federal Universal Service
Fund committed to an Applicant by USAC.

2. A benefit is disbursed to an Applicant by one of the following methods:

a) services provided at a discount by a Service Provider. Receipt of the
benefit occurs when the Service Provider invoices the Applicant at a
discounted rate.

b) direct reimbursement provided by USAC and delivered to Applicants by
service providers. Receipt of the benefit occurs when USAC issues the
Applicant's reimbursement check. '

3. A benefit is erroneously disbursed when USAC commits funds to an Applicant
in violation of the Act or program rules, and fails to correct its error before the
Applicant receives the benefit.

4. An erroneously disbursed benefit constitutes a statutory violation if its
disbursement violates the Telecommunications Act of 1996.

5. An erroneously disbursed benefit constitutes a non-statutory violation if its
disbursement violates a rule promulgated by the FCC or USAC.

6. As the organization charged by the FCC with administering the Schools and
Libraries Universal Service support mechanism. including the commitment of
funds. USAC is the party responsible for ensuring that any erroneously
disbursed benefits are recovered and/or corrected.

1 Wllile the FCC has compelled USAC to mail ReImbursement Checks to SerYlce Providers rather than
directly to Applicants. it cannot be said that SerYlce Pro\'iders are thereby in possessIon of the benefit.
Progr<lm rules provide not only that Service Pro\'iders must mail a check to an Applicant within III days of
recel\'ing a check from USAC. but that Service Providers must mail such checks before cashing the check
from USAC These rules prevent a Sen'ice Provider from <lccruing any benefit at the expense of the Fund
or Applic<ll1ts. notwithstanding the Sen'ice Provider's phySIcal possession of a benefit check.



Section 2: STATUTORY VIOLATIONS

A. Assumptions

1. There are two categories of statutory violations.

a) Applicants who do not meet the statutory definition of entities eligible to
receive Universal Service benefits.

b) Service Providers who provide telecommunications services but do not
meet the statutory definition of telecommunications carrier and are
therefore ineligible to provide telecommunications services to Applicants.

2. Ineligible Applicants are always responsible for repaying the fund because:
1. they received benefits to which they were not entitled

2. they were the only party which knew or should have known whether they
were eligible to receive those benefits

3. Service Providers who provide telecommunications services but do not meet
the statutory definition of telecommunications carrier are always responsible
for reimbursing the fund because:

a) they received a competitive advantage to which they were not entitled

b) they were the only party which knew or should have known whether they
were eligible to receive that competitive advantage

B. Mechanism for Recovering from an Ineligible Service Provider

1. USAC determines the value of funds it has committed to an Applicant who
receives telecommunications service from a Service Provider who provided
telecommunications services but does not meet the statutory definition of
telecommunications carrier.

2. USAC determines if the Applicant has received the benefit.

3, If the Applicant has not received the benefit. USAC cancels the funding
commitment and notifies both parties,

4. If the Applicant has received the benefit in the form of a discounted invoice
from the Service Provider, USAC cancels the commitment. notifies both
parties. and denies any reimbursement request submitted by the Service
Provider. 2

: If USAC has alread~ renuburscd the Ineligible Scn·ice Provider. USAC may scek repayment from the
Sen'lcc Provider. or. if the Seryice Provider is eligible to pro\'ide discounted lntemal COlUlccllons. Internet

2



5. If the Applicant has received the benefit in the form of a Reimbursement
Check from USAC, USAC cancels the funding commitment notifies both
parties, and seeks reimbursement from the Service Provider. 3

6. Ineligible Service Providers may reimburse the fund by

a. Making cash payments to USAC
b. Allowing USAC to deduct what they owe the fund from reimbursements

they are due for providing discounted Internal Connections. Internet
Access or other services.

c. Mechanism for Recovering from Ineligible Applicant

1. USAC determines the value of funds it has committed to an Applicant who is
ineligible to receive any benefits from the Universal Service fund.

2. USAC determines if the Applicant has received the benefit

3. If the Applicant has not received the benefit, USAC cancels the funding
commitment and notifies the Applicant and Service Provider.

4. If the Applicant has received the benefit in the form of a discounted invoice
from the Service Provider:

a) USAC cancels the commitment;

b) USAC notifies both parties;

c) USAC honors any reimbursement request submitted by the Service
Provider for benefits delivered prior to the cancellation of the commitment;
and,

d) USAC notifies the Applicant that it is obligated to repay the fund by
sending a check payable to USAC and the Service Provider to the
Service Provider.

5. If the Applicant has received the benefit in the form of a Reimbursement
Check from USAC delivered by the Service Provider:

a) USAC cancels the funding commitment;

b) USAC notifies both parties: and.

c) USAC notifies the Applicant that it is obligated to repay the fund by
sending a check payable to USAC and the Service Provider4

Access or some other sen·ice. may adjust checks II sends the Sen·ice Pro\·ider as reimbursement for
pronding those sen·ices.
';If USAC has already reimbursed the ineligible Service Pro\·ider. USAC ma~ seek repayment from the
Sen·lce PrO\·ider. or. if the Sen·ice Provider is eligible to provide discounted internal Connections. internet
Access or some other sen·ice. may adjust checks it sends tlle Sen·ice Provider as rellnbursement for
prondmg tllose sen·lces.

3



Section 3: NON-STATUTORY VIOLATIONS

A. Assumptions

1. There are two categories of non-statutory violations:

a) Violations of FCC Rules (including but not limited to: eligible services
conditioned by rules; competitive bidding requirements. funding priority
rules, filing deadlines)

b) Violations of USAC Rules (including but not limited to: SPIN changes.
splitting FRNs, data entry errors)

2. The best means of correcting any violation will turn on at least three factors:

a) how quickly USAC detects the violation

b) how quickly USAC notifies the Applicant and Service Provider of the
violation

c) how the Applicant receives the benefit

3. For benefits an Applicant receives via a discounted Service Provider invoice,
detection and notice could occur:

i. before the Applicant has received any discounts on services
ii. after the Applicant has received discounts less than or equal to the
funding commitment to which they are entitled
iii. after the Applicant has received discounts greater than the funding
commitment to which they are entitled.

4. For benefits an Applicant receives via a Reimbursement Check from USAC,
detection and notice could occur:
I. before USAC mails a Reimbursement Check
ii after USAC mails a Reimbursement Check

.. Because Ineligible Applicants are meligible to recei,oe suppon from thc Uniyersal Sen'ice fund for illll
scn·icc. Ineligible Applicants must always rep<lY thc fund <lnd m<lY ncycr bc gl"en thc option of haying
funding commltmcnts for other services reduced.

._---_._---------



B. Mechanism for Recovering Benefits Delivered via Discounted Service
Provider Invoice

Hypothetical
-USAC issues FCDL for $500
-FCDL Should Have been $200

1. USAC discovers error before Applicant has received any discounted services.
Remedy: a. USAC issues a revised FCDL to Service Provider and Applicant

2. USAC discovers error after the Applicant has received discounts less than or
equal to the funding commitment to which they are entitled.

Remedy: a. USAC reimburses Service Provider
b. USAC issues a Revised FCDL to Service Provider and Applicant

3. USAC discovers error after the Applicant has received discounts greater than
the funding commitment to which they are entitled.

Remedy: a. USAC reimburses Service Provider
b. USAC issues a Revised FCDL to Service Provider and
Applicant
c. If Applicant has sufficient undelivered benefits on other FRNs
with the same Service Provider, USAC asks Applicant whether it
would like to reimburse Fund or have other FRNs adjusted5

d. Applicant reimburses Fund by mailing check to Service Provider
payable to both Service Provider and USAC. Service Provider
remits check to USAC. or
e. USAC adjusts Applicant's Other FRNs and issues Revised
FCDLs to Applicant and Service Provider
f. If Applicant has insufficient benefits remaining on other FRNs,
USAC notifies Applicant that it must reimburse Fund

, Applicants could also be offered the option of hanng the total \'alue of their funding commitmcnts in the
next program year reduced by the \'alue of the unauthonzed benefit they reccl\'cd

5



C. Mechanism for Recovering Benefits Disbursed via USAC
Reimbursement Check

Hypothetical
-USAC issues FCDL for $500
-FCDL Should Have been $200
-Service Provider provides $100 in services to Applicant
-Applicant files BEAR for $100

1. USAC Discovers Error Before Mailing Reimbursement Check

Remedy: a. USAC issues a Revised FCDL to Service Provider and Applicant
b. USAC mails Reimbursement Check to Service Provider for $100
c. Service Provider mails check to Applicant for $100

2. USAC Discovers Error After Mailing Reimbursement Check

Remedy: a. USAC issues a Revised FCDL to Service Provider and Applicant

Hypothetical
-USAC issues FCDL for $500
-FCDL Should Have been $200
-Service Provider provides $300 in services to Applicant
-Applicant files BEAR for $300

3. USAC Discovers Error Before Mailing Reimbursement Check

Remedy. a. USAC issues a Revised FCDL to Service Provider and Applicant
b. USAC mails Revised Reimbursement Check to Service Provider
c. Service Provider mails check to Applicant

4. USAC Discovers Error After Mailing Reimbursement Check

Remedy a. USAC issues a Revised FCDL to Service Provider and
Applicant
b. If Applicant has sufficient undelivered benefits on other FRNs
with the same Service Provider. USAC asks Applicant whether it
would like to reimburse Fund or have other FRNs adjusted6

c. Applicant reimburses Fund by mailing check to Service Provider
payable to both Service Provider and USAC. Service Provider
remits check to USAC. or
d. USAC adjusts Applicant's Other FRNs and issues Revised
FCDLs to Applicant and Service Provider

, Applicants could also be offcred the option of h<lYing thc tot<ll Y<llue of thclr fundlllg commiuncnts in tlle
ne.'.:t pro~rram ycar reduced by the \'alue of the unauthonzed benefit thcy reccJ\'cd



e. If Applicant has insufficient benefits remaining on other FRNs.
USAC notifies Applicant that it must repay Fund

Section 4: OTHER ISSUES TO CONSIDER

1. The remedy for non-statutory violations could vary depending upon the type
of violation. Factors to be considered in determining the appropriate remedy may
include issues such as:

a. Accuracy of information provided to Applicant by USAC
b. Hardship: If USAC fails to revise a funding commitment in a timely

manner. compelling an Applicant to reimburse the fund in full could result in a
hardship that is more severe than the violation warrants.

c. Efficiency: In instances in which the cost of seeking full recovery of a
small overcommitment are larger than the overcommitment itself. it may be in the
public interest to waive enforcement of the violated rule than to pursue
enforcement.

2. Remedies other than full recovery:
a. Applicant is barred from participation in program

i. for program year
ii. for certain number of years
iii. forever

b. Limitations on future eligibility
i. specific contracts become ineligible

c. Cancel future support but waive past (i.e.. do not require
reimbursement)

i. within program year
d. Correct and allow future support but waive past

i. minor corrections (data entry. SPIN)
e. Fines
f. Criminal charges
g. Targeted audits

3. Commission could establish defined set of remedies for violations of USAC
Rules and delegate enforcement authority for such violations to USAC.

4. In any recovery action. USAC could give the Applicant the option of either 1)
immediately reimbursIng USAC via their Service Provider. or 2) accepting
reduction in funding commitments for the same or SUbsequent funding years.

7
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Commitment Adjustment Process

January 31, 2000
Page 1 of':

(3) AdjUst Yn
commitment

(9) Benefrts were
provided VIII

Reimbursement
check from USAC.

(6) USAC pays or nets
amount claimed on SP

Form 474

(7) Issue new FCDL to
APP with copy to SP

A
Recovery
Process

(4) Issue new FCDL to
APP with copy to SP
Adjustment complete

:\OTES
a) lnst~ad oflllnltmg th~ pro':~SS flo\\ to v~ar 1 and \'~ar 2 p~r CSAC Implem~ntatlOndo.:um~nL prop"s"d pro.e" flow is d~signed lor u.,~ In multiple

program \~.." Thu.s. th~ progr.un \~ar tor \\h"h an o\er.:ommltmffitls dls.:owred IS Identified 'LS "Yn". whlk th~ followmg program y~ar IS
Id~ntiti~d as "Yn-j"

hi Ahhr"\'laUo!1s' SP =S"r\'l.:e Pro\'ld"r..~PP = Applicant
"' R~pa\m~nt optIOn to adlust oth~r l1utstandmg F~"s must he limned 10 FR:\s ISsu~d lor the same S~r","e Pronda Identili.atlOn 1>.umher (SfI!')



Commitment Adjustment Process

January 31, 2000

A:
Recovery
Process

Page 2 of':

(10) Letter to APP with cc to SP
offering Recovery Options:
4.i: repay fund via check
4.iJ: agree to adJustment of
other FRNs (if any outs1anding
with same SP)

E:
Cash

Recovery
Subroutine

(15) USAC
determines

addlhonal Yn
commrtment

amount

(16) Is additional
Yn commitment
amount greater

than or equal to k I

adjustment amount?

Yes

(17) Adjust additronal Yn
commitment amount to zero

for partial recovery of
adjustment amount Continue
process to collect remaining

adjustment amount

B.
In-Year FRN
Adjustment
Subroutine.
Full Amount

(14)

Is amount of other
Yn FRN(s) greater

or equal to (:~)

adjustment
amount?

Yes

C
In-Year FRN
Adjustment
Subroutine.

Pamal
Amount



Commitment Adjustment Process

January 31, 2000

B
In-YearFRN
Adjustment
Subroutine,
Full Amount

C
In·Year FRN
Adjustment
Subroutine,

Partial
Amount

D
Next-Year

FRN
Ad!ustment
Subroutine

(1 B) Adjust commitment
amount on other Yn FRN(s)

with same SP to reflect
adjustment for benefits

provided on Yn FRN in error

(20) Adjust commitment amount on
other Yn FRN(s) with same SP for

partial recovery of adjustment amount
Continue process to coDect remaining

adjustment amount

E
Cash

Recovery
SubroutIne

(25) AdJust Yn+1
commitment to zero for

partial recovery of
adjustment amount Pursue
cash recovery of remaining

adjustment amount

(24jlssue revised Yn+1
FCDL to APP with copy
to SP Adjustment
complete

(23) Subtract remaining
adjustment amount

from Yn+1 FRN
amount(s) for same SP

(19) Issue new FCDL to
APP with copy to SP.
Adjustment complete



Commitment Adjustment Process
Cash Recovery
January 31, 2000

E:
Cash

Recovery
Subroutine

(26) USAC sends up to
two letters to APP with
copy to SP asking tor
return of benefits
provided in error

Page 4 of 4

Yes

(28) APP Issues two-party
check payable to SP and

USAC

(29) SP endorses check. malls
to USAC Adjustment

complete

(30) FCC sends letter to
APP with copy to SP
demanding return of

No benefits provided In error.
or APP will be subject to
enforcement action

Yes

No
(32) FCC pursues

enforcement action against
APP


